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 1.  TIME:  9:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE VS. SAHAR 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN ALT, SUMMARY ADJ 
FILED BY NAMATH SAHAR, NATHAN SAHAR, JOSEPH SAHAR, MICHELE SAHAR 
* TENTATIVE RULING: * 
 
 
Before the Court is a motion for summary judgment, or alternatively, for summary adjudication 
filed by the Defendants. For the reasons set forth, the motion for summary judgment is denied. 
The alternative motion for summary judgment is (a) denied, as to the first, third, fourth, and fifth 
causes of action; (b) denied as to the sixth cause of action against Namath Sahar, Joseph 
Sahar, and Nathan Sahar, and (c) granted as to the sixth cause of action against Michele 
Sahar. 

Factual Background 

Plaintiff Said Shefayee Jr. has sued his ex-wife Michele Sahar, his former father-in-law, 

defendant Namath ("Nemat") Sahar, and two other former relatives, Nathan ("Haseeb") Sahar 

and Joseph ("Habib") Sahar. In referring to defendants in this ruling, first names are used as a 

convenience and to avoid confusion.  

Plaintiff alleges that from May 1, 2016 through December 31, 2016 ("employment period"), he 

was employed by his former father-in-law, defendant Namath Sahar, to supervise remodeling or 

rehabilitation of three properties, two located in Lafayette and one in Walnut Creek (the 

"Properties"). (First Amended Complaint ("FAC") ¶¶ 9, 10.) He alleges that during the 

employment period, he worked 12-hour days without being paid overtime without meal or rest 

breaks or compensation for those periods in violation of various Labor Code provisions and 

Industrial Welfare Commission ("IWC") Wage Order No. 4-2001.  

Plaintiff asserts four causes of action against Namath arising out of that alleged employment 

relationship for failure to pay overtime wages (1st C/A), failure to pay meal period compensation 

(3rd C/A), failure to provide mandated rest period breaks (4th C/A), and unfair business 

practices in violation of the Unfair Competition Law, Business & Professions Code § 17200, et 

seq. ("UCL") (5th C/A) (the first, third, and fourth causes of action are referred to collectively for 

convenience as the "employment claims"). The FAC omits a second cause of action.  

Plaintiff has sued all defendants for avoidance of transfers under California's version of the 

Uniform Voidable Transactions Act, Civil Code § 3439 et seq. ("UVTA"). He alleges Namath 

made transfers of profits from the sale of the Properties with actual intent to hinder, delay, and 

defraud Plaintiff as a creditor with a claim for the unpaid wages and other debts owed based on 

Plaintiff's claims asserted in the FAC, and Michele, Nathan and Joseph received Namath's 

voidable transfers, with knowledge of Namath's fraudulent intent. (FAC ¶¶ 59, 61.)  

Standards for Ruling on Motion for Summary Judgment or Summary Adjudication 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 
the papers submitted show that there is no triable issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a 
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defendant moves for summary judgment, the defendant bears the burden of producing evidence 
that plaintiff cannot prove one or more essential elements of plaintiff's claim or that there is a 
complete defense to the claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855 
["The defendant may, but need not, present evidence that conclusively negates an element of 
the plaintiff's cause of action. The defendant may also present evidence that the plaintiff does 
not possess, and cannot reasonably obtain, needed evidence--as through admissions by the 
plaintiff following extensive discovery to the effect that he has discovered nothing."]; Code Civ. 
Proc. § 437c(o)(2).)  

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the 
burden shifts to the plaintiff . . . to show that a triable issue of one or more material facts exists 
as to that cause of action or a defense thereto.' [Citation and internal quotations omitted.] The 
plaintiff may not rely upon the mere allegations or denials of its pleading to show a triable issue 
of material facts exists but instead shall set forth the specific facts showing that a triable issue of 
material fact exists. [Citations omitted.]." (Gafcon, Inc. v. Ponsor & Associates (2002) 98 
Cal.App.4th 1388, 1401.) 

In deciding a motion for summary judgment or summary adjudication, the Court views the 
evidence in the light most favorable to the opposing party, drawing "all reasonable inferences in 
favor of that party. [Citations omitted.]" (Weiss v. People ex rel. Dept. of Transportation (2020) 9 
Cal.5th 840, 864 ["Weiss").) Declarations and other evidence offered in support of a motion for 
summary judgment are strictly construed, while declarations and evidence offered in opposition 
to the motion are liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 
20; Johnson v. American Standard, Inc. (2008) 43 Cal.4th 56, 64.) 
 
The Court cannot weigh the credibility of witnesses or weigh other evidence in ruling on a 
motion for summary judgment or summary adjudication, and where there is a conflict in 
declarations presented by the parties on material issues of fact or a conflict in the inferences to 
be drawn from that evidence, the Court must deny the motion. (Binder v. Aetna Life Ins. Co. 
(1999) 75 Cal.App.4th 832, 840 ("Binder") ["The trial court may not weigh the evidence in the 
manner of a fact finder to determine whose version is more likely true."]; Weiss, supra, 9 Cal.5th 
at 864.) Further, "summary judgment shall not be granted by the court based on inferences 
reasonably deducible from the evidence if contradicted by other inferences or evidence that 
raise a triable issue as to any material fact." (Id.; Code Civ. Proc. § 437c(c).)  
 
The issues to be considered on a motion for summary judgment are defined by the pleadings. 

(Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on 

summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 

Cal.App.4th 156, 161 ("Teselle") ["The complaint measures the materiality of the facts tendered 

in a defendant's challenge to the plaintiff's cause of action,” quoting FPI Development, Inc. v. 

Nakashima (1991) 231 Cal.App.3d 367, 381.) When multiple theories are alleged in complaint, a 

defendant must negate all of them to prevail on a motion for summary judgment. (Teselle, 

supra, 173 Cal.App.4th at 161-162.)  

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can only be 
granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
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damages, or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, 
Inc. (2009) 178 Cal.App.4th 243, 251.)  

Procedural Issues 

A. Motion and Separate Statements 
 

Defendants' motion lists the documents on which the motion is based, including "A Separate 
Statement in support." (Mot. p. 2, ¶ 5.) The pleadings in support of the motion include two 
separate statements, specifically, a "Defendants' Separate Statement in Support of Their Motion 
for Summary Judgment" ("MSJ Separate Statement"), and a "Defendants' Separate Statement 
in Support of Their Motion for Summary Adjudication" ("MSA Separate Statement"). The MSA 
Separate Statement lists six issues based on the six causes of action alleged in the FAC and an 
Issue 7 that the action is "frivolous" and filed in bad faith. The facts listed in the MSA Separate 
Statement and the MSJ Separate Statement are substantively identical and numbered 
identically. The Court will refer only to the MSA Separate Statement in the ruling. 

The notice of motion for Defendants' alternative motion for summary adjudication does not 
comply with California Rule of Court 3.1350(b) because it does not state the issues and causes 
of action subject to summary adjudication "specifically in the notice of motion" as that rule 
requires. Plaintiff nevertheless responded substantively to the MSA Separate Statement 
("Plaintiff's Response to MSA" for convenience), and to each issue raised by Defendants as the 
basis for their motion for summary adjudication. Plaintiff has also not objected to, or articulated 
any prejudice based on, the fact the notice of motion did not list the issues subject to the motion 
for summary adjudication.  

Plaintiff claims some confusion over his receipt of service of the two separate statements (Opp. 
p. 2, ll. 9-11), although the differences in the documents are clear on their face. Since the 
undisputed facts in support of the motion for summary judgment are the same as those in the 
MSA Separate Statement, the Court accepts Plaintiff's Response as a response to both the MSJ 
Separate Statement and the MSA Separate Statement. 

B. Issues Regarding Opposition Papers 
 

An opposition to a motion for summary judgment or summary adjudication must be filed and 
served "not less than 14 days preceding the noticed" or continued hearing date. (Code Civ. 
Proc. § 437c(b)(2).) The proof of service shows the opposition papers were served a day late on 
June 25, 2021, and were not filed with the Court until June 28, 2021, four days late. Defendants 
object to the untimeliness of the opposition; however, they filed a timely substantive reply to the 
opposition, and the Court therefore considers the opposition.  

Plaintiff's Response refers to the "Miller Dec." in support of some of the facts Plaintiff disputes. 
The Court file does not include a copy of the Miller Declaration, and the register of actions does 
not show a Miller Declaration was filed with the opposition. 

C. No Response to Plaintiff's Separate Statement 
 

The opposition pleadings include Plaintiff's Separate Statement listing 35 additional facts which 
Plaintiff contends preclude granting the motion and citing the Shefayee Declaration and 
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supporting documents. Though Defendants' reply includes a response to Plaintiff's Response to 
MSA, Defendants did not respond to Plaintiff's Separate Statement. 

D. Both Plaintiff and Defendants Cite to Facts and Evidence Not Included in the 

Evidence Before the Court 

 

More troubling, both Plaintiff and Defendants cite facts and evidence in their papers that is not 

included in the before the Court. For example, Defendants refer to facts based on pages of 

deposition transcripts not included in the evidence submitted in support of the motion. (See, 

e.g., Memo. ISO Mot. p. 6, l. 24, p. 9, ll. 21-22, p. 11, ll.18, 24, 27-28, p. 23, ll. 16, 21, 23, p. 24, 

l. 7 [cited DT pages not in Defs. Evid. Exh. H filed with the Court].) These are only some 

examples of references to deposition transcript pages that are described in the moving papers 

but do not appear in the Defendants' Evidence, and a number of transcript references cited in 

declarations of the Defendants are not in Defendants' Evidence. (See, e.g., Michele Decl. ¶ 23 

[Defs. Evid. Exh. F DT p. 210; Nathan Decl. ¶ 20 [Defs. Evid. Exh. H begins at page 219], ¶ 32 

[none of the cited pages appear in Defs. Evid. Exh. E]; Joseph Decl. ¶¶ 26, 27 [Defs. Evid. Exh. 

H does not include DT pages referenced].)  

Plaintiff's Response to MSA and Plaintiff's Separate Statement of additional disputed facts 

("Plaintiff's Separate Statement") cite the Shefayee Declaration in opposition to the motion for 

propositions disputing several of Plaintiff's material facts that are not stated in the Shefayee 

Declaration. There are a number of examples. (See, e.g., Pl. Resp. to MSA Nos. 9 and 

Shefayee Decl. [no reference to LinkedIn profile being forged]; Pl. Resp. to MSA Nos. 37-38, 41, 

49, 52-54, [Shefayee Decl. ¶ 28 only states defendant did not produce documents as to who did 

the remodel, which appears to be the only reference in the declaration to any failure to produce 

documents but there is no evidence those documents were requested in discovery; see also Pl. 

Sep. Stmt No. 11]; Nos. 42-44 [no reference in Shefayee Decl. to his presence during any 

inspection or to any inspection report and no inspection report is referenced in Plaintiff's exhibit 

index; see also Pl. Sep. Stmt. No. 22]; 48 [no reference in Shefayee Decl. as to working five 

days a week or weekends]; Nos. 55, 56 [no reference in Shefayee Decl. to Namath providing 

tools]; Nos. 87-89 and Pl. Sep. Stmt. No. 24 [no reference in the Shefayee Decl. to Namath 

being sued and having creditors in Minnesota; see also Pl. Sep. Stmt. No. 24].)  

Defendants' reply to Plaintiff's Response to the MSA also cites evidence not before the Court. 

For example, their reply to Plaintiff's Response to MSA No. 4 refers to Exhibits "A" and "B." The 

only Exhibits A and B before the Court are the FAC and Namath's answer to the FAC in 

Defendants' Evidence, neither of which contain the material Defendants cited. Defendants 

appear to be citing in part a statement of decision issued in another case, though the document 

is not before the Court. The reply also refers to other exhibits not before the Court or at least not 

labeled with the same exhibit references. (See, e.g., Reply to P. Resp. to MSA Nos. 22, 50, and 

57 [referring to Exh. BB].) 

Defendants' reply also includes unauthenticated additional exhibits, including exhibits which may 

have been filed in another case though the Court cannot discern the case number (there are two 

family law case numbers identified in Defendants' RJN) and they do not include any cover filing. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/08/21 

 
 

- 5 - 

To the extent they are exhibits from a deposition, the relevant deposition testimony addressing 

the exhibits is not included in the record. 

E. Both Plaintiff and Defendants Failed to Tab Exhibits as Required  

 

Neither the moving nor opposing papers comply with Cal. R. Ct. 3.1110(f)(3) and Local Rule 

3.42 which require exhibits to be tabbed. Counsel are directed to review these rules and comply 

with them as to any future filings. Failure to do so may result in rejection or disregard of 

nonconforming papers. 

F. Defendants' Request for Judicial Notice 

 

Defendants request the Court to take judicial notice of the "registers of actions" in this case and 

in two related family law cases for which case numbers are provide, though no documents from 

two family law/dissolution cases are included in Defendants' Exhibits. (Defs. RJN ¶¶ A-C.) (Evid. 

Code § 452(d.) Defendants also request judicial notice of recorded title records of the Contra 

Costa County Recorder's Office (Defendants' RJN ¶¶ E, F) which are subject to judicial notice 

under Evidence Code § 452(d). Defendants request judicial notice of IWC Wage Order No. 4-

2001, which is subject to judicial notice under Evidence Code § 452(b) and (c). The Court grants 

Defendants' unopposed request for judicial notice of the documents listed in Defendants' RJN 

¶¶ A-C, E, F, and H.  

Defendants include insufficient information in Defendants' RJN ¶ D to allow the Court to take 

judicial notice, and the Court denies that request on that ground. (Evid. Code § 453.) 

Defendants request judicial notice of a membership certificate pertaining to the Walnut Creek 

Property. (Defs. RJN ¶ G.) Plaintiff has not opposed that request and does not dispute that 

Joseph owns the Walnut Creek Property, which Defendants contend is reflected in the 

membership certificate. The Court grants the unopposed request for judicial notice of the 

certificate identified in Defs. RJN ¶ G. (Evid. Code § 452(h).) 

Analysis 

Preliminarily, the Court notes that some of the facts included in the MSA Separate Statement 

address issues of Plaintiff's credibility, Plaintiff's motivations in pursuing this action or specific 

claims included in the FAC, and of the genuineness of documentary evidence produced by 

Plaintiff. (See, e.g., MSA Sep. Stmt. Nos. 1-4, 90, Issue No. 7; Joseph Decl. ¶¶ 26-28; Memo. 

ISO Mot. p. 7, ¶ 28 [inconsistencies between FAC and discovery responses, deposition 

testimony].) Defendants argue in effect the Court should disregard prior statements and 

deposition testimony by Plaintiff to the extent it is inconsistent with Defendants' version of the 

facts. Issues of credibility and motivation are fact questions that cannot be determined on 

summary judgment or summary adjudication. (McCabe v. American Honda Motor Co. (2002) 

100 Cal.App.4th 1111, 1119 [on summary judgment, the Court does "not engage in a credibility 

determination or a weighing of the evidence; instead, all doubts or evidentiary conflicts are to be 

resolved against the moving party.") 
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The Employment Claims Against Namath (1st, 3rd, and 5th C/As) 

Plaintiff alleges he was employed by Namath as a project manager from May 1, 2016 through 

December 31, 2016 to supervise remodeling at the Properties. (FAC ¶¶ 9, 10.) All of his 

employment claims are founded on Plaintiff being an employee of Namath; those causes of 

action are asserted only against Namath and not against any of the other defendants.  

Defendants contend they are entitled to judgment on the employment claims because Namath 

did not employ Plaintiff, and specifically did not employ him to perform work in connection with 

any construction project or remediation of the Properties during the employment period. They 

also contend that are entitled to judgment on the employment claims because Plaintiff cannot 

present evidence of his work hours, unpaid wages or overtime owed, or any uncompensated 

meal or rest periods.  

A. Legal Standards for Determination of Employment Relationship 

 

Defendants cite and rely on Wage Order No. 4-2001 and the decision in S. G. Borello & Sons, 

Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341 ("Borello"). They argue Plaintiff 

cannot show he meets the multi-factor common law employment test set forth in Borello and 

therefore, cannot prove he was an employee of Namath. 

Borello determined whether certain sharefarmers were employees or independent contractors 

for purposes of workers compensation coverage, not in the connection with a wage dispute 

where IWC Wage Orders and Labor Code § 1194 apply. Instead, for purposes of a wage claim 

under Labor Code § 1194 where an IWC Wage Order applies, courts look to the provisions of 

the applicable wage order, in this case, Wage Order No. 4-2001, defining "employer" and 

"employee" to determine whether an employment relationship exists. (Martinez v. Combs (2010) 

49 Cal.4th 35, 66 ("Martinez") ["In sum, we hold that applicable wage order's definitions of the 

employment relationship do apply in actions under section 1191."].) (See also Futrell v. Payday 

California, Inc. (2010) 190 Cal.App.4th 1419, 1429 ["Martinez teaches us that, in actions under 

section 1194 to recover unpaid wages, an IWC wage order governing a subject industry defines 

the employment relationship, and thus who may be held liable—as an employer—for unpaid 

wages."].)  

The Court summarized its ruling in Martinez regarding the meaning of "employ" for purposes of 

the wage orders and Labor Code § 1194: "To employ, then, under the IWC's definition, has 

three alternative definitions. It means: (a) to exercise control over the wages, hours or working 

conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating a common law 

employment relationship." (Martinez, supra, 49 Cal.4th at 64.) While a common law employment 

relationship is one alternative definition, it is not the only one under Martinez which may apply to 

determine a worker is an employee. In addition, notably for this case, the first alternative 

definition is also stated in the alternative; to demonstrate a worker meets the first definition, the 

employee need only demonstrate the employer exercises control over the worker's wages, or 

hours, or working conditions.  
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More recently, the California Supreme Court in Dynamex Operations West, Inc. v. Superior 

Court (2018) 4 Cal.5th 903 ("Dynamex"), the Court interpreted the "suffer or permit to work" 

alternative definition discussed in Martinez and the IWC Wage Orders in addressing the test to 

establish whether a worker is an employee or independent contractor for purposes of a wage 

dispute under an IWC Wage Order. The Court in Dynamex held there is a presumption a worker 

is an employee rather than an independent contractor and adopted the "ABC" test for 

determining whether a person is an employee or independent contractor in connection with 

wage disputes where wage orders of the IWC apply, and the burden is on the employer to prove 

otherwise: 

As a consequence, we conclude it is appropriate, and most 

consistent with the history and purpose of the suffer or  permit to 

work standard in California's wage orders, to interpret that 

standard as: (1) placing the burden on the hiring entity to establish 

that the worker is an independent contractor who was not intended 

to be included within the wage order's coverage; and (2) requiring 

the hiring entity, in order to meet this burden, to establish each of 

the three factors embodied in the ABC test—namely (A) that the 

worker is free from the control and direction of the hiring entity in 

connection with the performance of the work, both under the 

contract for the performance of the work and in fact; and (B) that 

the worker performs work that is outside the usual course of the 

hiring entity's business; and (C) that the worker is customarily 

engaged in an independently established trade, occupation, or 

business of the same nature as the work performed. [Citations 

omitted.] 

(Id. at 956-958.) Earlier this year, the California Supreme Court confirmed the Dynamex ruling is 

retroactive, and therefore applicable to this case. (Vasquez v. Jan-Pro Franchising Int'l (2021) 

10 Cal.5th 944, 948.)  

An employment agreement is a contract; an oral contract is valid and enforceable where the 

contract can be performed within one year and is therefore not subject to the statute of frauds. 

(Civ. Code § 1622 ["All contracts may be oral, except such as are especially required by statute 

to be in writing."]; Cal. Civ. Code § 1624(a)(1) [statute of frauds applicable to contract not to be 

performed within one year].) The fact the employment relationship was not reflected in signed 

documents, tax forms, or paychecks is evidence supporting the ultimate fact that Plaintiff was 

not an employee, but that evidence does not foreclose conclusively the existence of an 

employment relationship. Evidence sufficient to raise a triable issue of fact may be presented by 

the testimony of one witness. (See, e.g., Greenwich S.F., LLC v. Wong (2010) 190 Cal. App. 4th 

739, 767-768 [though reversing a verdict granting lost profits as damages, court stated, "The 

testimony of one witness may provide substantial evidence. [Citation omitted.] Cancelled checks 

or official documentation of the costs incurred are not required to support the jury's award. The 
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absence of such documentation goes to the weight of the evidence and the credibility of the 

witness. Those determinations are for the jury."].) 

B. There Are Triable Issues of Material Fact as to Whether Plaintiff Was An Employee 

of Namath for Purposes of the Employment Claims 

 

The evidence presented by Defendants in support of their motion includes Plaintiff's 2016 

income tax return in which he indicates he was a "project manager" and was paid $3,400 for 

those services, though the return does not identify the name of Plaintiff's employer. (Defs. Evid. 

Exh. I.) Defendants' evidence includes Plaintiff's responses to interrogatories in which he 

describes his work hours and time frame in which he contends he worked for Namath on the 

Properties, the overtime hours he contends he worked, and confirms his position that he did not 

receive meal or rest breaks. (Memo. ISO Mot. p. Defs. Evid. Exh. P [Resp. to Special 

Interrogatory Nos. 13 [overtime every day, five days a week], 14 [400 hours total overtime], 16 

[worked 50 hours per week], 19 [worked 10 hours per day], 22, 25, 28, and 31 [no rest or meal 

break each work day during employment period; worked continuously without breaks each work 

day]; Memo. ISO Mot. pp. 10 [citing Resp. to Spec. Interrog. Nos. 13, 14, 16, 19].) Defendants' 

memorandum refers to conflicting evidence from Plaintiff's written discovery response that 

Namath agreed to pay him the prevailing minimum wage in the area and his deposition 

testimony, stating Namath agreed to pay him starting at $20 an hour. (Memo. ISO Mot. p. 9, ll. 

17-22 [Defs. Evid. Exh. P, Resp. to Spec. Interrog. No. 7; DT page referenced not in Defs. Evid. 

Exh. H].)  

Plaintiff's responses to the special interrogatories and his responses to Defendants' requests for 

production refer to his production of documents, including notes, photographs, and some email 

and text messages he contends were made contemporaneously in connection with his work as 

project manager supervising construction on the Properties. (Defs. Evid. Exh. P [Resp. to Spec. 

Interrog. Nos. 15, 17, 20, 29, 32 [referring to production of SShefayeeJR00001-

SShefayeeJR00410 as supporting his employment and UCL claims]; Memo. ISO Mot. p. 6, ll. 1-

7.) Defendants' memorandum also refers to documents produced by Plaintiff in support of his 

claims, including photos Plaintiff states were taken by him at the Lafayette and Walnut Creek 

Properties, notes from a "Notes Application" on his phone, and "his logs of the work he was 

'managing' for" Namath, though Defendants contest that the pictures are photos of any of the 

Properties. (Memo. ISO Mot. p. 6, ll. 1-7.) Though Defendants' dispute the photos and the 

authenticity of the documents, the Court cannot weigh the credibility of the evidence on this 

motion.  

A number of material facts included in the MSA Separate Statement related to the employment 

claims are also framed in terms regarding the absence of documents showing substantive facts, 

such as documents showing Namath could discharge Plaintiff at will or what his work schedule 

was. (See, e.g., MSA Sep. Stmt. Nos. 52-58, 61-64, 67, 70, 77.) Though the absence of 

documents supports their denial of liability, the moving parties have not cited any authority that 

documents are essential to establish the existence of an employment relationship, and that an 

employment relationship cannot be proven by other means, such as testimony, just as any other 
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oral contract may be established and enforced. (Civ. Code § 1622; Greenwich S.F., LLC v. 

Wong, supra, 190 Cal. App. 4th at 767-768.)  

Defendants have also not demonstrated that Plaintiff was not employed by Namath at any time 

during the employment period. Defendants present evidence that Namath received 26 weeks of 

unemployment benefits in 2016; that he received unemployment benefits does not necessarily 

preclude a finding that he worked for Namath as an employee during the employment period, 

which was allegedly longer than 26 weeks in any event. (FAC ¶ 9; Michele Decl. ¶ 8.) 

Defendants concede they do not have evidence of the time frame in which he received the 

benefits. (MSA Sep. Stmt. No. 8; Namath Decl. ¶¶ 38, 39 [in May, Plaintiff told him he "had 

applied" for unemployment and was receiving it while looking for 'banking jobs' " but in April 

2016 Plaintiff told Namath he had been fired in 2015, had been lying to Michele for six months, 

and that Plaintiff "was applying and interviewing for banking jobs"]; Nathan Decl. ¶¶ 26-27 

[same]; Nathan Decl. ¶ 28 and Michele Decl. ¶ 43 [Plaintiff indicated at deposition he would 

provide "specific months in 2016 that he received his unemployment compensation for" but did 

not provide it].) Though potentially improper, Plaintiff could have worked for Namath despite 

taking the unemployment benefits.  

Based on Defendants' evidence, Plaintiff did not begin his role as a stay-at-home father or 

primary care giver for his children until approximately August 11, 2016. (Michele Decl. ¶ 12; 

Namath Decl. ¶ 41.) (See also Defs. Evid. Exh. E [6/14/2018 DT 146:8-14 ["primary caretaker" 

for children [] and, on the side, working on a business "], 160:3-12 [primary caregiver for children 

began August 2016], 162:22-25 [Plaintiff took kids to school every day].) Because there is no 

evidence he was a primary caregiver prior to August 2016, these facts do not negate Plaintiff 

having been employed by Namath during the period May 1, 2016 to July 31, 2016.  

Even if this evidence in the moving papers is sufficient to shift the burden to Plaintiff to raise a 

triable issue of fact as to whether Plaintiff was employed by Namath and worked on the remodel 

of the Properties, Plaintiff has submitted sufficient competent evidence through the Shefayee 

Declaration to raise a triable issue of fact that Namath did employ him in 2016 in connection with 

construction on the Properties. (Pl. Resp. to MSA Nos. 27-31, 37-39, 41-50, 57, 59-64; 

Shefayee Decl. ¶¶ 4--6, 9-11, 15-26, 30-33, 37; Pl. Evid. Bates-Stamped Nos. PL 0001-0743.) 

The testimony in Mr. Shefayee's declaration is not directly inconsistent with prior discovery 

responses, including his prior deposition testimony and his written discovery responses, such 

that the declaration could be disregarded and deemed not to raise a substantial triable issue of 

fact. (See D'Amico v. Board of Medical Examiners, supra, 11 Cal.3d at 21-22 [party opposing 

summary judgment cannot raise triable issue of material fact through party's declaration which 

contradicts party's clear and unequivocal admission in prior deposition testimony]; Ahn v. 

Kumho Tire U.S.A., Inc. (2014) 223 Cal.App.4th 133, 147 ["Such summary statements of the 

D'Amico rule must not be misconstrued as allowing summary judgment to be granted based on 

what may appear, in isolation, to be clear and unequivocal admissions, when the purported 

admissions are credibly contradicted or explained by other credible evidence in the record, and 

all the evidence in the record shows there are triable issues of material fact."].) 
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To be sure, there are many discrepancies in Plaintiff's evidence, including: (a) conflicting 

evidence regarding his role as a stay-at-home father or primary caregiver for two children 

beginning approximately August 11, 2016 while Michele worked full time at Wells Fargo in San 

Francisco and away from the house 12 to 13 hours a day, his interrogatory responses in which 

he states he worked 10 hours a day, and his declaration in which he states he worked from 7 

a.m. to 7 p.m. and "would accommodate Defendant Michele Sahar' schedule if she needed 

assistance with the children and I would compensate for any time I was not working on the 

project late in the day" [Michele Decl. ¶¶ 12, 23; Defs. Evid. Exhs. F [6/12/2018 DT 160:13-21 - 

Michele gone 13 hours a day], E [6/14/2018 DT 160:3-12 - primary caregiver for children 

beginning August 2016], and P [Resp. to Spec. Interrog. No. 19]; Pl. Resp. No. 22; and 

Shefayee Decl. ¶ 10]; (b) his receipt of unemployment benefits of $450 per week for 26 weeks 

totaling $11,700, which would have overlapped some or all of the employment period [MSA Sep. 

Stmt. Nos. 5-7; Michele Decl. ¶ 8]; (c) the lack of any documentation of any payments made to 

him by Namath including the $3,400 he allegedly was paid as a project manager listed on his 

2016 tax return [Pl. Response to MSA No. 8]; and (d) the inconsistent responses to discovery in 

which Plaintiff states in response to requests for production he is not aware of responsive 

documents supporting his first, third, fourth and fifth causes action but produced documents 

"partially" responsive to the facts on which those claims are based. (Pl. Response to MSA Nos. 

11-14; Defs. Evid. Exhs. N [Resp. to RFP Nos. 5-8 [no documents response to request for 

documents supporting allegations of first, third, fourth, and fifth causes of action] but see Defs, 

Evid. Exhs. N [Resp. to RFP Nos. 1, 2, 4 - produced documents responsive to Plaintiff being 

employed by Namath, hours works, notes regarding work as project manager], and P [Resp. to 

Spec. Interrog. Nos. 15, 17, 20, 23, 26, 29, 32 - referring to documents produced]; Joseph Decl. 

¶ 26 [referring to notes produced by Plaintiff in response to discovery SShefayeeJR0001-

SShefayeeJR0258 as "incorporated herein"].)  

The evidence before the Court, though disputed and sometimes inconsistent, nevertheless 

provides some evidence that Namath employed Plaintiff during the employment period, that 

Namath exercised control over Plaintiff's wages for his services, and/or that Namath suffered or 

permitted Plaintiff to work on the Properties, which is sufficient under two of the alternative tests 

for the existence of an employment relationship when a worker brings claims for wages and 

overtime under Labor Code § 1194. (Martinez, supra, 49 Cal.4th at 64; Dynamex, supra, 4 

Cal.5th at 944-949 [addressing "suffer or permit to work" standard in context of determination of 

whether a worker is an employee or independent contractor].)  

On a motion for summary judgment or summary adjudication, the Court cannot weigh the 

credibility of witnesses and other evidence. (Weiss, supra, 9 Cal.5th at 864; Binder, supra, 75 

Cal.App.4th at 840.) It must construe the evidence presented by the moving party strictly and 

that presented by the opposing party liberally. (Johnson v. American Standard, Inc., supra, 43 

Cal.4th at 64.) Under these standards, there is a triable issue of fact regarding Mr. Shefayee's 

employment by Namath during the employment period. 

C. Triable Issues of Material Fact Exist Regarding the Hours Worked Without 

Compensation, Overtime Pay, and Meal and Rest Periods  

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/08/21 

 
 

- 11 - 

Labor Code § 1194(a) states in pertinent part: "Notwithstanding any agreement to work for a 

lesser wage, any employee receiving less than the legal minimum wage or the legal overtime 

compensation applicable to the employee is entitled to recover in a civil action the unpaid 

balance of the full amount of this minimum wage or overtime compensation." Overtime 

compensation is generally due to an employee under Wage Order 4-2001 for any hours worked 

over 8 hours in a workday or for hours worked over 40 hours in a work week. (Labor Code § 

510(a) [work day is 8 hours a day or 40 hours a week]; Wage Order No. 4-2001 Section 3(A) 

and (B)(1).)  

Wage Order No. 4-2001 requires employees to be given a break for meals and rest breaks, the 

duration and number of which are determined by the length of the employee's work day. (Wage 

Order No. 4-2001 Section 11(A) [meal periods] and Section 12(A) [rest periods].) If the employer 

fails to provide the required meal or rest periods, the employer is obligated to pay the employee 

for the meal or rest period under Labor Code § 226.7.  

Specifically, Labor Code § 226.7(c) provides that, "If an employer fails to provide an employee a 

meal or rest or recovery period in accordance with a state law, including, but not limited to, an 

applicable . . . order of the Industrial Welfare Commission . . ., the employer shall pay the 

employee one additional hour of pay at the employee’s regular rate of compensation for each 

workday that the meal or rest or recovery period is not provided." (See also Wage Order No. 4-

2001 Section 11(B) and Section 12(B) with identical substantive language to Labor Code § 

226.7(c) regarding the employer's liability for one hour of pay for each work day the meal or rest 

period is not provided].) The employee has a claim against the employer to recover the 

compensation due under the statute and Wage Order No. 4-2001. (United Parcel Service Wage 

& Hour Cases (2011) 196 Cal.App.4th 57, 70 ["we conclude, based upon the wording of section 

226.7, subdivision (b), the IWC's wage orders, the public policy behind the statute and wage 

orders, and also the principle that we are to construe section 226.7 broadly in favor of protecting 

employees, that the employees in this case may recover up to two additional hours of pay on a 

single work day for meal period and rest period violations—one for failure to provide a meal 

period and another for failure to provide a rest period."].) 

Defendants try to demonstrate they are entitled to summary judgment or summary adjudication 

on the employment claims because Plaintiff cannot calculate specifically the overtime hours he 

worked, or the meal periods and rest periods in which he was forced to work without 

compensation, or the specific amount Plaintiff claims he is owed. Defendants cite Plaintiff's 

admissions from Plaintiff's discovery responses regarding the lack of documents to support his 

claim. (Defs. MSA Sep. Stmt. ¶¶ 11-14, 32-36; Defs. Evid. Exh. N [Resp. Nos. 5-8].)  

In employment cases, the courts have held that while the fact of damage must be established 

with certainty, such as that Plaintiff worked overtime, or was not allowed to take meal or rest 

breaks and worked through those mandated breaks, the amount of damages can be estimated, 

particularly where the employer fails to maintain adequate records of the employee's hours. 

(See Furry v. East Bay Publishing, LLC (2018) 30 Cal.App.5th 1072, 1081 [reversing judgment 

for employer after a bench trial, evidence from employee's memory of overtime hours based on 

his memory of his work schedule satisfied employee's initial burden and shifted burden to 
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employer to detail specific overtime or disprove employee's evidence]; Hernandez v. Mendoza 

(1988) 199 Cal.App.3d 721, 726 ["Once an employee shows that he performed work for which 

he was not paid, the fact of damage is certain; the only uncertainty is the amount of damage."].) 

Defendants' motion includes Plaintiff's responses to Defendants' special interrogatories in which 

he stated the hours he allegedly worked and the number of days a week and provided evidence 

that during work hours he was not compensated for meal and rest period breaks. (Defs. Evid. 

Exh. P; Resp. to MSA No. 31.) His interrogatory responses also state he was only paid for a 

portion of the time (2/3) he was employed by Namath. (P. Resp. to MSA No. 20, Shefayee Decl. 

¶ 14.)  

While Defendants present evidence raising the lack of credibility of Plaintiff generally and 

specifically regarding these responses as noted above, Defendants' evidence does not 

foreclose the possibility that Plaintiff worked during the employment period hours that exceeded 

an 8-hour day for which overtime would be required under Labor Code § 510(a), or that Plaintiff 

worked through meal and rest periods without compensation when he was allegedly working for 

Namath, or that he was paid for all hours worked. Plaintiff's declaration in opposition to the 

motion does not contradict generally the information in his discovery responses, though his 

interrogatory responses state he worked 10 hours a day and 50 hours per week, and his 

declaration states he worked from 7 a.m. to 7 p.m. (Defs. Evid. Exh. P [Resp. to Spec. Interrog. 

Nos. 16, 16, 19; Shefayee Decl. ¶ 10.) 

The Court concludes that Plaintiff has raised triable issues of material fact that (a) he was 

employed by Namath in the remodeling of the Properties, and (b) Plaintiff was not paid for all 

wages and overtime due for his work during the employment period, as well as meal periods 

and rest periods where he was not able to take the mandated breaks, based on the evidence 

presented in opposition to the motion, as well as evidence submitted in support of the motion in 

Defendants' Evidence. The motion for summary judgment of the entire action, and motion for 

summary adjudication of the three employment claims are therefore denied.  

The UCL Claim (5th C/A) 

Plaintiff's UCL claim alleges Namath's violations of the Labor Code statutes addressed in the 

employment claims, requiring payment of overtime and compensation for meal and rest period 

breaks, is an "unlawful" business practices supporting liability under the UCL. A claim for unfair 

business practices under Business and Professions Code § 17200 ("UCL") may be asserted by 

its terms for practices that are "unfair," "unlawful," or "fraudulent." The statute is written in the 

disjunctive so that allegations meeting any one of the three prongs are sufficient. (Prakashpalan 

v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1133.)  

"Business and Professions Code section 17200 et seq. prohibits unfair competition, including 

unlawful, unfair, and fraudulent business acts. The UCL embraces 'anything that can properly be 

called a business practice and that at the same time is forbidden by law.'  [Citations and internal 

quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 

1143.) The California Supreme Court has confirmed that when an employer has withheld 

payment of overtime wages due an employee, the employee can state a claim for "unlawful" 
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business practices under the UCL and recover the overtime wages as an element of restitution 

under Business & Professions Code § 17203. (Cortez v. Purolator Air Filtration Products Co. 

(2000) 23 Cal.4th 163, 177 [withholding overtime wages due an employee is an unlawful 

business practice under the UCL, and the withheld wages may be ordered to be paid as 

restitution under the UCL]; Sullivan v. Oracle Corp. (2011) 51 Cal.4th 1191, 1206 [reiterating 

rule from prior Cortez decision].)  

For the reasons set forth above regarding the employment claims, Defendants have not shown 

there is no triable issue of fact as to (a) whether Mr. Shefayee was employed by Namath, and 

(b) if he was employed by Mr. Namath, whether Namath paid him all overtime or other 

compensation to which Plaintiff was entitled as an employee under the Labor Code statutes, 

including Labor Code §§ 1194, 510, and 226.7(c). The parties concede the UCL claim is 

derivative of the employment claims. The triable issues of material fact relating to the 

employment claims also preclude summary adjudication of this cause of action, and the motion 

for summary adjudication of the fifth cause of action under the UCL is also denied.  

Claim for Avoidance of Transfers under the Uniform Voidable Transactions Act (6th C/A) 

Defendants assert that this cause of action is barred by the California Supreme Court's decision 

in Voris v. Lampert (2019) 7 Cal.5th 1141. That decision holds that an employee may not use a 

common law cause of action for conversion as a basis for asserting liability against an employer 

for unpaid wages for policy and other reasons. 

Plaintiff's sixth cause of action asserts a claim under the UVTA. This cause of action does not 

seek to establish Namath's liability for amounts due for overtime wages or other compensation 

as Namath's employee based on the UVTA. Rather, this cause of action is predicated on 

Plaintiff's status as a "creditor" of Namath holding a "claim" against him for wages and other 

compensation due under the employment claims. Namath's alleged liability on the employment 

claims makes him a "debtor" under the UVTA. (FAC ¶¶ 57, 58.)  

A. UVTA Claim - Transfer Made With Actual Intent to Hinder, Delay or Defraud  

 

A transfer by a debtor made with actual intent to hinder, delay, or defraud creditors is avoidable 

by a creditor, whether the creditor's claim arose before or after the date of the transfer. (Civ. 

Code § 3439.04(a)(1).) Plaintiff alleges a "scheme to defraud" Plaintiff and an intent by Namath 

to "hinder, delay and/or defraud" Plaintiff's collection of his wages and other compensation. 

(FAC ¶¶ 59, 61.) The elements of a claim for recovery of an actual fraudulent transfer are (1) the 

existence of a transfer of property of the debtor; and (2) the intent by the debtor to make the 

transfer to avoid or hinder creditors. (Civ. Code § 3439.04(a)(1).) A creditor can avoid a voidable 

transfer made with actual intent to hinder, delay or defraud creditors, whether the creditor's 

claim came into existence before or after the transfer was made by the terms of Civil Code § 

3439.04(a)(1). (Potter v. Alliance United Ins. Co. (2019) 37 Cal.App.5th 894, 904.) 

Section 3439.04(b) of the UVTA lists a number of "badges of fraud" that "help the trier of fact 

discern when a debtor has crossed the line between legitimate asset protection planning and 

voidable maneuvering. [Citations omitted.]" (Nagel v. Westen (2021) 59 Cal.App.5th 740, 748 
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("Nagel").) "The "badges of fraud" include whether the transfer of an interest of the debtor in an 

asset is made to an insider, whether the debtor retained control of the asset after the transfer, 

whether the debtor concealed assets, whether the debtor was insolvent, and whether the debtor 

had been sued before the transfer. (Civ. Code § 3439.04(b)(1), (2), (4), (7), and (9).) Transfers 

to family members are subject to " 'strict scrutiny' " in a fraudulent transfer action. (Universal 

Home Improvement, Inc. v. Robertson (2020) 51 Cal.App.5th 116, 122 [quoting Wood v. Kaplan 

(1960) 178 Cal.App.2d 227, 230–231 involving a transfer from a father to a son and daughter].) 

Further, "[t]hese badges of fraud indicate one's liability under the UVTA is not contingent upon 

recruiting conspirators. It may include situations in which the debtor 'parts' with property without 

alienating ownership rights or possession." (Id. at 750.) 

The term "transfer" is broadly defined under the UVTA to effectuate the purposes of the statute. 

(Nagel, supra, 59 Cal.App.5th at 748-749.) The statute defines the term as including "every 

mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or 

parting with an asset or an interest in an asset." (Civ. Code § 3439.01(m).) In a case of first 

impression, the Court in Nagel, supra, 59 Cal.App.5th 740 held that plaintiff adequately stated a 

claim for avoidance of transfers under the UVTA when a party in California facing an imminent 

judgment moved assets out of state. The Court held that "transmitting or transporting sale 

proceeds out of state" and then converting them to a different legal form "may constitute a direct 

or indirect mode of parting with assets or one's interest in those assets." (Id. at 749.)  

B. Plaintiff Has Raised A Triable Issue of Material Fact Regarding Plaintiff as A Creditor 

and Holder of A Claim Against Namath 

 

A claim under the UVTA includes "a right to payment, whether or not the right is reduced to 

judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, 

legal, equitable, secured, or unsecured." (Civ. Code § 3439.01(b) [emphasis added].) Plaintiff 

therefore can meet the definition of a "creditor" under the UVTA, defined as a holder of a 

"claim," and Namath meets the definition of a "debtor" under the UVTA. (FAC ¶ 58; Civ. Code 

§§ 3439.01(c) and (e) [debtor is "a person that is liable on a claim"].) The undisputed evidence 

shows, and the FAC alleges, that the earliest date on which Plaintiff may have become a 

creditor with a claim against Namath is May 1, 2016, when he contends the employment period 

commenced. 

C. Plaintiff Has Raised A Triable Issue of Material Fact Regarding Joseph's and 

Nathan's Receipt of Assets in Which Namath Has A Beneficial Interest with Actual 

Intent by Namath to Hinder, Delay or Defraud His Creditors 

 

Plaintiff's UVTA claim is bounded by the allegations of the FAC for purposes of a motion for 

summary judgment or summary adjudication. (Doe v. Good Samaritan Hospital, supra, 23 

Cal.App.5th at 661; Teselle, supra, 173 Cal.App.4th at 161.) The only transfer of property by 

Namath the FAC alleges Namath made which is the subject of this cause of action is the 

transfer of "all profits from the sale and remediation" of the Properties that he alleges was a 

"sham ploy" to prevent Plaintiff from recovering his wages. (FAC ¶¶ 59, 60.) The FAC also 
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alleges Namath "concealed" his assets, but Plaintiff admits Namath did not conceal his assets in 

Plaintiff's Response to MSA Nos. 87-89.  

Defendants have submitted declarations by Namath, Joseph, and Nathan all attesting that 

Joseph and Nathan purchased the Lafayette and Walnut Creek Properties and that Namath did 

not have, and does not have, any ownership interest in those Properties, or the profits from the 

sale or remediation of those Properties. (MSA Nos. 87-99 and cited evidence.) They deny 

Namath had any ownership interest in any of the Properties or in any proceeds from the sale 

and remediation of the Properties, and Joseph and Nathan each attest that they are the owners 

of the respective properties titled to them. (MSA Sep. Stmt. Nos. 96, 97.) (See also MSA Sep. 

Stmt. No. 98 [citing only Namath Decl.].) Defendants also cite undisputed evidence from 

Plaintiff's discovery responses that Plaintiff is not aware of any documents showing that Namath 

concealed or commingled assets to avoid paying Plaintiff's wages or showing that Namath 

transferred profits from the sale and remediation of the Properties to preclude paying his wages. 

(MSA Sep. Stmt. Nos. 87-89 [Defs. Evid. Exh. N, Resp. to RFP Nos. 17, 18].) 

Whether there is a triable issue of fact regarding his UVTA claim against Namath, Joseph, and 

Nathan is admittedly a closer case. Plaintiff has not responded substantively to MSA Separate 

Statement Nos. 90-99, raising objections that they are legal conclusions though Nos. 96-98 in 

particular regarding Defendants not making any transfer to hinder, delay, or defraud creditors, 

and that Namath did not make a transfer to the other Defendants as "transfer" is defined in the 

UVTA are sufficiently stated as facts.  

Plaintiff does substantively respond to Nos. 87-89 and counters Defendants' evidence with 

statements that Namath told him he bought the Properties in the names of his sons because he 

had judgment creditors. (Shefayee Decl. ¶ 8.) He states in the preceding paragraph the source 

of the purchase price for the Properties was proceeds from Namath's sale of Namath's parents' 

home in Afghanistan. (Shefayee Decl. ¶ 7.) Plaintiff also provides evidence regarding a 

company Namath owned, East Bay Home Source LLC, which Plaintiff states is "defunct" but the 

name of which appears as the buyer on an invoice dated during the employment period which 

allegedly reflects product for the remodeling of the Properties paid for on Namath's credit card 

and picked up by Plaintiff as part of his work for Namath. (Shefayee Decl. ¶¶ 23-25 and PL 012-

PL013; PL014-PL-016.) Plaintiff's reference to suits and judgments allegedly against Namath in 

Minnesota are not supported by the Shefayee Declaration. The only evidence that Namath has 

creditors or judgments is Shefayee's statement Namath told him he had "creditor judgments" 

and that is why Namath bought the Properties and put title in the names of his sons. (Pl. Resp. 

to MSA Nos. 87-89; Shefayee Decl. ¶ 8.) 

All prior facts and responses are incorporated into the material facts related to the sixth cause of 

action. (Pl. Resp. to MSA Sep. Stmt. No. 86.) The prior facts include Plaintiff's evidence that 

Namath was involved in the remediation or remodeling of the Properties and that plaintiff worked 

for Namath in that endeavor. There is an inference to be drawn from that evidence that Namath 

had a financial interest in the remediation work, and potentially the Properties themselves, but 

transferred, relinquished, or released his interest to Joseph and Nathan. Collectively, the facts 

and inferences drawn from the evidence, liberally construed in favor of the party opposing the 
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motion, raise a triable issue of fact precluding summary adjudication of the UVTA cause of 

action in favor of Namath, Joseph, and Nathan. 

Any doubts on summary judgment or summary adjudication must be resolved against granting 

the motion. (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483 ["All doubts as to 

the propriety of granting the motion—i.e., whether there is any triable issue of material fact—are 

to be resolved in favor of the party opposing the motion."].) Defendants' motion for summary 

adjudication of the sixth cause of action to the extent it is asserted against Namath, Joseph, and 

Sahar is therefore denied. 

D. There Is No Triable Issue of Material Fact of Any Transfer Made to or Received by 

Michele Under Sixth Cause of Action  

 

Defendants have submitted declarations by each defendant, including Michele and Namath, that 

Michele had no interest of any kind in the Properties or any remediation or remodeling of the 

Properties, no interest in any profits or proceeds of the Properties or the remediation work, and 

that she never received any transfer of any such profits or proceeds from Namath or any of the 

other defendants. (MSA Sep. Stmt. Nos. 93, 96-99 and evidence cited in support.) Plaintiff 

concedes that Michele was not the owner of any of the Properties, and that Michele was not his 

employer. (Pl. Resp. to MSA Nos. 24, 76.)  

Plaintiff has presented no evidence in opposition to the motion to refute Defendants' showing 

that Michele had no interest in any of the Properties, the remediation, or their proceeds or 

profits, and did not receive any transfers of any of those assets. (Pl. Resp. Nos. 87-99; 

Shefayee Decl.) Plaintiff has failed to present evidence in response to Defendants' showing that 

there was no transfer to Michele of any interest of Namath in the Properties, their proceeds or 

profits, or the remediation proceeds or profits. In the absence of any evidence offered by Plaintiff 

to prove the "transfer" element essential to state a claim for avoidance of any transfer against 

Michele, summary adjudication of the sixth cause of action against Michele under the UVTA is 

granted. 

Evidentiary Objections 

Defendants have submitted written evidentiary objections to the Shefayee Declaration and 

documentary evidence submitted with his declaration. The Court rules as follows: 

Objections to Shefayee Decl.  

A majority of the objections raised to the statements in the Shefayee Declaration address 

statements by the declaration regarding his own conduct and information he obtained based on 

the acts he contends he engaged in, such as working for Namath. These statements are not 

objectionable for lack of foundation or hearsay since the declarant is competent to state from his 

personal knowledge what he did or did not do and can state facts he knows based on other 

facts attesting to what he did. Statements by Plaintiff that he was employed, was not paid for 

certain time or services, and similar statements are interpreted by the Court as statements of 
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fact, not as statements of any ultimate legal conclusion, such as that there was an employment 

relationship meeting the legal standards established under the case law and IWC Wage Order.  

Obj. Nos. 1, 2, 3 – Overruled; among other grounds, statements made by a party opponent in 

this instance, Nemat, as recounted by Shefayee) are admissible under exceptions to the 

hearsay rule (Evid. Code §§ 1220-1222.) The other statements show sufficient personal 

knowledge. 

Obj. Nos. 4, 5 – Overruled; among other grounds, testimony in Shefayee Decl. ¶ 5 based on 

what Namath told him provides foundation for testimony in ¶ 4.  

Obj. Nos. 6-12 – Overruled. 

Obj. No. 13 – Overruled; among other grounds, declarant can state from his personal 

knowledge how the application on his phone is supposed to function; objections go to weight, 

not admissibility. 

Obj. Nos. 14 – 19 – Overruled. 

Objection No. 20 – Overruled; among other grounds, statements made by a party opponent are 

admissible under exceptions to the hearsay rule (Evid. Code §§ 1220-1222.) 

Obj. Nos. 21 – 23 – Overruled. 

Obj. No. 24 – Sustained for lack of foundation. 

Obj. No. 25 – Sustained for lack of foundation. 

Obj. No. 26 – Sustained in part for lack of foundation for any "employee" other than Plaintiff, 

including based on lack of foundation that there were other "employees" besides Plaintiff. 

Obj. No. 27 – Overruled. 

Obj. No. 28 - Sustained for lack of foundation. 

Obj. No. 29 -Overruled. 

Obj. No. 30 – Overruled. 

Obj. No. 31 – Sustained for lack of foundation. 

Obj. No. 32 – Overruled. 

 Objections to Documents Attached to Shefayee Decl. 

Documents reflecting communications to which Plaintiff was a party or with respect to which 

Plaintiff has submitted declaration testimony that he participated in acts or events related to the 

content of the records so as to establish a foundation for Plaintiff's possession of the records 

and his knowledge of the contents are properly admitted. Many of Defendants' objections go to 

the weight rather than admissibility of the evidence. 
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Obj. Nos. 1, 3, 5, 6 – Overruled; declarant was a party to the communications or has attested to 

his role in the creation of the document. 

Obj. No. 2 – Overruled; declarant has established through his testimony the basis for his 

knowledge and possession of the documents. (Shefayee Decl. ¶¶ 24-26.)  

Obj. No. 4 – Sustained; no testimony in the declaration establishing a foundation for admission 

of this document or the statements in the index regarding the document.  

Obj. No. 7 – Overruled; declarant has established through his testimony the basis for his 

knowledge of the entity and a basis for the relevance of the document. (Shefayee Decl. ¶ 23 

[Namath told him he owned an LLC named East Bay Home Source]; ¶¶ 24-26 [The Moulding 

Company billed East Bay Home Source].) 

Obj. No. 8 – Sustained; lack of foundation; Plaintiff's Declaration attests to "743 Bates-Stamp 
page [sic] of supporting evidence. This document (PL0745) is outside that range.  
 

  

 2.  TIME:  9:00   CASE#: MSC20-00957 
CASE NAME: ALEXCIA ANDERSON v ABC PHONE 
HEARING ON MOTION TO/FOR APPROVE PAGA SETTLEMENT FILED BY 
ALEXCIA ANDERSON 
 
* TENTATIVE RULING: * 

  

A. Background of the Case and Terms of Settlement 

This a PAGA-only case, alleging a variety of violations of the Labor Code concerning 

failure to pay wages for all time worked, failure to pay overtime, failure to provide proper meal 

and rest breaks, and failure to provide accurate itemized wage statements.   

1. Initial Settlement Terms 

The terms of the proposed settlement have changed somewhat since the agreement 

was submitted, and since the initial hearing before the Court on June 24, 2021. 

The total settlement payment is $790,000.  This is composed in part of attorney’s fees of 

$263,333.33 (one-third of the total recovery), $13,706.67 in litigation costs, and a maximum of 

$15,000 in costs to the settlement administrator.  ILYM Group is the administrator. The 

remainder of the funds, $497,960.60, is a PAGA penalty, which will be distributed 75% to the 

LWDA and 25% to the aggrieved employees.  The employee share will be distributed based on 

each aggrieved employee’s number of pay periods worked during the relevant time period.  

There are 2,561 aggrieved employees, making the average individual share about $48.60. 

Plaintiff’s counsel attests that substantial discovery was undertaken. The matter settled 

with the assistance of an experienced mediator. 
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Plaintiff provided required notices to the LWDA of the initial claims on February 11, 2020. 

In addition, the LWDA was notified of the proposed settlement on May 14, 2021. 

The settlement provides a process for mailing notice to the aggrieved employees, who 

will not have to submit a claim.  Because this is not a class action, as to which employees could 

object or opt out, the notice will explain the nature of the settlement and will include the check 

for the employee.  If checks are returned as undeliverable, the administrator will conduct a 

follow-up.  If the check is not returned within 30 days, it will be “conclusively presumed” that it 

was received.  If it is not cashed within 180 days, the uncashed funds will be sent to the State of 

California Unclaimed Wage or Property Fund.  

There are a number of other cases raising PAGA claims against the same defendant for 

the same or other violations, during the same time period.  Specifically plaintiff states that “[t]his 

case is one of eleven related cases many of which are foreclosed by the entry of judgment in a 

prior PAGA action entitled Trujillo v. ABC Phones of North Carolina, Inc. (Orange County Sup. 

Ct. No. 30-2018-01022678-CU-OE-CXC).”  Plaintiff asserts that this case “is the earliest filed 

PAGA case pending in state court following entry of judgment in Trujillo such that this case has 

exclusive concurrent jurisdiction and the earliest PAGA period not foreclosed by Trujillo.”  

Plaintiff further states that counsel made an effort to make various arrangements with counsel 

for plaintiffs in the other cases, but was not able to do so, at least not entirely.  The settlement 

provides that plaintiff’s counsel would give notice to counsel in the related PAGA actions, that 

those parties would have sixty days to object to the settlement, and that the parties to this action 

would have fourteen days to file opposition. 

One of those plaintiffs, Ariel Klink, plaintiff in Klink v. ABC Phones of North Carolina, Inc., 

et al, Alameda Superior Court No. RG20071441 (filed august 14, 2020), did intervene in this 

case, filing a motion to intervene, which was not opposed by any party, and was granted on May 

27, 2021.  Klink has filed a response to this motion indicating that she does not oppose it if the 

Court approves the parties’ stipulation.  The stipulation, signed by Klink, Anderson, and 

defendant, essentially provides that the settlement will not preclude Klink’s “seating” claims 

under Labor Code section 2751, which were not pleaded or noticed by Anderson.  Apparently, 

Klink does not dispute that other claims she raised in her complaint are resolved by the 

proposed settlement in this case.  It appears to the Court that the scope of the release as a 

general matter is proper, and it is within the purview of these parties, based on the existing 

notices and pleadings, to carve out the seating claims for the Klink matter.  (The Court will sign 

the stipulation.) 

While the total amount of attorney’s fees of $263,333.33 (one-third of the settlement) is 

clear enough, the method of allocation is unusual. Anderson’s counsel agreed that they will 

request only one-fourth of the total settlement ($197,500), which the two firms will divide equally. 

(Par. 3.14, 5.2(a), 5.4.) This constitutes 75% of the fees proposed.  The agreement did not 

specify what will become of the potentially remaining $65,833.33.  Counsel’s declaration, 

however, states that “[t]he Proposed Settlement allows for other attorneys to apply for a portion 
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of the attorneys’ fees if they can demonstrate that they contributed meaningfully to the case.”  

(Winston Dec., Par. 11.)  (The Court did not find such language in the agreement.) 

On June 18, 2021, the Court heard an ex parte application from plaintiffs in another 

matter, Popov v. ABC Phones of North Carolina (San Diego Superior Court No. 37-2020-

0026318-CU-OE-CTL).  The application sought to file a complaint in intervention and approval 

of attorney’s fees in the amount of 8.33% of the total recovery, which is the remaining potential 

attorney’s fees that were not sought by counsel in this case.  The Court denied the application, 

but granted an order shortening time, which allowed the matter to be heard on July 1, 2021.  

While it appears that the parties intend to resolve those matters as well as this motion, they do 

not necessarily have to be resolved at the same time. 

After hearing the settlement approval motion on June 24, 2021, the Court continued the 

motion to July 8, 2021, ordered supplemental briefing to be filed by July 1, 2021, and set the 

hearing on the Popov motions to intervene and for attorney’s fees for July 8, 2021. 

2. Revised Settlement Terms 

 

After submission of the initial proposed settlement, the parties modified the agreement to 

provide that plaintiff’s counsel would apply for up to 20% of the total settlement (reduced from 

25%). This totals $158,000, down from the previous $197,000.  The Popov plaintiffs would 

receive 8.33% of the gross settlement amount ($65,807).  Attorneys for two putative intervenors 

(Mariano Diaz and Priscilla Solorio) would receive 5% ($39,500).  

 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  
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Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The overall assessment of the value of the case, while not detailed, is sufficient to 
establish that it is fair and reasonable.   Plaintiff estimated a potential exposure of defendant to 
penalties of about $5.5 million.  There are substantial legal and factual issues, however, 
concerning the legality of defendant’s policies, proper premium pay, and calculation of overtime.    
In addition, PAGA penalties are subject to reduction by the court in the exercise of its discretion. 

The novel approach to attorney’s fees in this matter requires some consideration.  Labor 

Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may recover 

attorney’s fees.  The requested fee of $263,333.33 is based on a percentage of the gross 

recovery (one-third).  Plaintiff’s counsel, however, now requests only $158,000 (one-fifth) of the 

gross recovery. Nothing in the statutory provision dictates whether a “lodestar” fee approach or 

a “common fund” approach is preferred.  This Court believes it is appropriate in PAGA cases 

(including PAGA-only cases) to require a lodestar cross-check as provided under Lafitte v. 

Robert Half International (2016) 1 Cal. 5th 480, 503, in which the Supreme Court endorsed the 

use of a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should 

be adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  This is within the Court’s 

discretion, however, and Anderson urges the Court to decline to require a lodestar cross-check, 

and simply approve the one-third fee.   

Nonetheless, counsel have provided the information from which the cross-check can be 

performed. The original information showed that counsel David Winston worked 65.10 hours, at 

a rate of $515 per hour, for a total lodestar fee of $33,526.  Counsel Ackerman, and others in his 

firm, worked 61.62 hours at rates of $600 per hour (Mr. Kreitenberg) $850 (Mr. Ackermann) and 

$200 (paralegal Ms. Blackwell), for a total lodestar fee of $36,361.67.  The combined total was 

$69,887.67.  The implied multiplier, based on the $197,500 figure, was 2.82. 
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Since the initial hearing, plaintiff’s counsel has submitted additional documentation of 

time spent addressing the claims of the proposed intervenors and negotiating resolutions with 

them.  Mr. Winston has added 25.5 hours to his time.  Mr. Ackerman’s firm has added 36.19 

hours.  Taking into account the new fees, the updated lodestar is $100,723.  The updated 

implied multiplier is about 1.57. 

Plaintiff argues that such a multiplier is appropriate based on the factors outlined in a 

variety of cases, which include the risk of loss, as well as other factors.  They argue that this 

was a particularly risky case, that they litigated the case efficiently and obtained an excellent 

result, and to disallow the multiplier would punish this efficient litigation.   Counsel did take the 

case on a contingent fee basis, but nothing indicates that the nature of the claims here involves 

more risk than many other PAGA cases.  Based on the relatively small number of hours (137 

between the two firms—about two hours a week), the case did not create substantial risk to 

counsel, nor did it require them to turn away other work.   

Plaintiff asserts that the Court’s initial tentative ruling understated the risk associated 

with this case.  To be sure, some of the contentions they rely on are the subject recent or 

pending cases in the California Courts of Appeal and the U.S. Court of Appeals for the Ninth 

Circuit.  But there are always cases concerning PAGA pending, and while they may affect 

liability here, they do not strike at the heart of plaintiff’s case.  (Plaintiff relies on this Court’s 

recent decision in the Mooiman v. St. Mary’s College case, but counsel in that matter faced a 

possibility that the courts would decide that religious institutions are completely exempt from 

state wage and hour laws.) 

But given the updated lodestar and fee request, the implied multiplier differs relatively 

little from the Court’s initial tentative ruling.  Accordingly, the Court concludes that a multiplier of 

1.57 does not require any adjustment in this case, and therefore awards $158,000. 

The other matter concerns the potential “balance,” now set at $105,333.  Based on the 

aforementioned ex parte application, the parties request that those funds be awarded to the 

Popov plaintiffs.  (See lines 3 and 4 on this calendar.)  Another application apparently is in the 

offing.   

The costs of $14,499.34 (initially $13,706.07), are reasonable and are approved. 

D. Conclusion 

Based on the record, the motion for approval is granted, with the attorney’s fees reduced 

set at $158,000.   Based on Paragraph 3.14 and 3.17 of the settlement agreement, any funds 

allocated to attorney’s fees that are not approved by the Court will not revert to defendant, but 

become part of the PAGA penalty amount.   

Counsel are directed to prepare an order including this ruling, the other provisions 

submitted in the proposed order, and a corresponding judgment.  The order would include a 

compliance hearing for a suitable date chosen in consultation with the Department’s clerk.  One 
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week before the compliance hearing, counsel shall file a compliance statement. 5% of the 

attorney’s fees shall be withheld by the Administrator pending the compliance hearing.   

 

  

 3.  TIME:  9:00   CASE#: MSC20-00957 
CASE NAME: ALEXCIA ANDERSON v ABC PHONE 
HEARING ON MOTION TO/FOR INTERVENE FILED BY POPOV 
 
* TENTATIVE RULING: * 
 

 Plaintiffs Nikolay Popov, Ross Toussieng, Ghazal Valadkhani, Luis Venegas, Chase 

Oliver, Matthew Lung, and Alexander Atkins move to intervene in this case.  Their request is not 

opposed, and is made to facilitate the resolution of this matter along with another matter raising 

similar issues. 

Under Code of Civil Procedure section 387, the court “shall” grant intervention where 

“[t]he person seeking intervention claims an interest relating to the property or transaction that is 

the subject of the action and that person is so situated that the disposition of the action may 

impair or impede that person’s ability to protect that interest, unless that person’s interest is 

adequately represented by one or more of the existing parties.  (§ 387(d)(1)(B).)  Under 

subsection (d)(2), the court “may” permit intervention “if the person has an interest in the matter 

in the litigation, or in the success of either of the parties[.]”  (§ 387(d)(2).) 

Under PAGA, a party that gives the requisite notice to the LWDA and waits 65 days 

acquires the right to file a complaint as the proxy of the state.  (Iskanian v. CLS Transportation 

Los Angeles, LLC (2014) 59 Cal.4th 348, 381-382 [the state “is always the real party in 

interest”])  Moreover, as stated in Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior 

Court (2009) 46 Cal.4th 393, 1003, PAGA “does not create property rights or any other 

substantive rights.  Nor does it impose any legal obligations.”]  In the context of other statutes 

allowing individuals to sue in a representative capacity, the court stated in Consumer Advocacy 

Group, Inc. v. ExxonMobil Corp. (2008) 168 Cal.App.4th 675, 692 that “[t]he interest in suing in 

a representative capacity has been determined not to be a property right in the context of other 

types of actions.  (See, e.g. Californians for Disability Rights v. Mervin’s, LLC (2006) 39 Cal.4th 

223 [unfair competition suit].)” 

 Thus, PAGA does not confer any absolute “right” on the representative plaintiff to pursue 

the matter or obtain the plaintiff’s share of any civil penalty.  But having perfected their ability to 

sue, even as a proxy, gives them a sufficient “interest in the matter in litigation” to qualify for 

permissive intervention.  Since all parties acknowledge that the settlement in the Anderson 
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matter will preclude the Popov matter, Popov’s interest will be affected.  (See Robinson v. 

Southern Counties Oil Co. (2020) 53 Cal.App.5th 476, 482.) 

 But permissive intervention is within the discretion of the court, and may be limited based 

on the circumstances.  “The court has discretion to deny intervention even when a ‘direct 

interest’ is shown, if the interests of the original litigants outweigh the intervenor’s concerns.  For 

example, intervention will not be allowed when it would delay the principal suit, or require a 

reopening of the case for further evidence, or delay the trial of the action, or change the position 

of the original parties.”  (Weil & Brown, Civil Procedure Before Trial (2020) Par. 2:420, p. 2-94 

[citing Marriage of Kerr (1986) 185 Cal.App.3d 130, 134, City of Malibu v. California Coastal 

Commission (2005) 128 Cal.App.4th 897, 906].) 

 In this instance, the purpose of the intervention is to facilitate a resolution of the matter 

that will benefit the parties, including the State.  Indeed, it facilitates defendant’s interest in 

putting these matters to rest.  Accordingly, the motion to intervene is granted, for the sole 

purpose of filing the complaint in intervention, and applying for attorney’s fees pursuant to the 

terms of the settlement. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00957 
CASE NAME: ALEXCIA ANDERSON v ABC PHONE 
HEARING ON MOTION TO/FOR ATTORNEY FEES FILED BY POPOV 
 
* TENTATIVE RULING: * 
 

 Popov’s counsel seeks an attorney fee of 8.33% of $790,000, i.e., $65,807.  Counsel 

attests to a lodestar of $65,445, based on 184.6 hours.  Without necessarily approving Mr. 

Whitehead’s proposed hourly rate of $950 (which applies to only 8.5 of the hours), the remaining 

attorney hours are listed at rates of $500 per hour or less.  The lodestar does not require an 

adjustment under Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-01406 
CASE NAME: SHAFIEI VS OSORNIO, ET AL. 
HEARING ON MOTION TO/FOR ORDER SETTING THE COMPENSATION OF 
WITNESS FILED BY ARCHITECTURAL METAL, 
* TENTATIVE RULING: * 
 

 This is a personal injury/motor vehicle accident case in which defendants seek to 

depose plaintiff’s treating surgeon, Dr. Alexandre Rasouli.  Upon receipt of the subpoena, Dr. 

Rasouli sent an electronic mail message offering different dates than provided in the subpoena, 

but also stating “we require payment two weeks in advance,” and stating a fee schedule of 

“$10,000/hour with two-hour minimum[.]”  Defendants’ counsel sent a meet and confer letter, 

objecting to the rate and offering to pay $1,200 per hour, based on his experience.  Dr. Rasouli’s 
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administrator responded with an email stating “Dr. Rasouli’s fees are consistent with the value of 

his time.  We will not reduce his fee.  Feel free to file your motion with the court.”  

Under Code of Civil Procedure section 2034.470, a party may contest an expert’s 

testimony fee, arguing that the fee is “unreasonable.”  After a meet and confer process, “the 

expert or the party designating the expert shall provide, and the court’s determination as to the 

reasonableness of the fee shall be based on, proof of the ordinary and customary fee actually 

charged and received by that expert for similar services provided outside the subject litigation.”  

(§ 2034.470(c).) Sanctions are imposed on the losing party, unless the court finds that the losing 

party “acted with substantial justification or that other circumstances make the imposition of the 

sanction unjust.”  (§ 2034.470(g).)  This section applies not only to designated experts, but to 

treating physicians.  (§ 2034.430(a)(2).)     

Defendants’ counsel has submitted competent evidence, based on his personal 

experience, that the fees of spine surgeons in “this jurisdiction” range from $990 to $1,200 per 

hour.   

Dr. Rasouli did not respond to this motion, and his administrator’s response to the meet 

and confer letter was plainly inadequate.  He has put forth no evidence as to his ordinary 

charges either for depositions or his time generally.  Although Dr. Rasouli’s office is in Los 

Angeles, the Court has no evidence before it indicating that the hourly rate in Los Angeles is 

substantially different from the hourly rate in Contra Costa County. 

The motion is granted.  The hourly rate is set at $1,200.  There is no pre-established 

cancellation fee.  In accordance with Code of Civil Procedure section 2034.450, at the 

commencement of the deposition, plaintiff’s counsel shall tender the expert’s fee for the 

anticipated length of the deposition.  There is no further advance payment requirement.   

Defendants’ counsel requests sanctions of $1,650, based on ten hours, at $165 per 

hour.  The hourly rate is reasonable.  The hours include drafting a reply brief, which did not 

occur, because no opposition was filed.  (A notice of non-opposition was filed.)  Thus, the Court 

will take 1.5 hours off of the total time, and counsel is awarded sanctions of $1,402.50, to be 

paid by Dr. Rasouli to counsel no later than August 1, 2021.  

 

  

 6.  TIME:  9:00   CASE#: MSC20-01959 
CASE NAME: ELSTER VS VIVID SEATS, INC. 
HEARING ON APPLICATION FOR MARK S. MESTER TO APPEAR ( PRO HAC 
VICE) 
* TENTATIVE RULING: * 
 
 Granted. 
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 7.  TIME:  9:00   CASE#: MSC20-01959 
CASE NAME: ELSTER VS VIVID SEATS, INC. 
HEARING ON APPLICATION FOR ROBERT C. COLLIN II TO APPEAR ( PRO 
HAC VICE) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 8.  TIME:  9:00   CASE#: MSC21-00317 
CASE NAME: SF HERRING, ET AL. VS CHEVRON 
HEARING ON MOTION TO/FOR STRIKE PORTION OF FIRST AMENDED 
COMPLAINT FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 

 Defendant Chevron U.S.A. Inc.’s motion to strike the prayer for relief for environmental 

monitoring is denied.  

In prayer for relief D, Plaintiffs seek “the creation of a fund to monitor the Pacific herring 

stock and herring habitat in the San Francisco Bay in order to assure the short and long term 

health and viability of the San Francisco Bay herring stock and fishery”. Defendant requests that 

the prayer for relief for environmental monitoring be stricken.  

In Miranda v. Shell Oil Co. (1993) 17 Cal.App.4th 1651 the court allowed a toxic tort 

plaintiff to get damages for the cost of future medical monitoring as a result of exposure to the 

toxin. The court explained that “[a] toxic-tort plaintiff may not recover for preventative medical 

care and checkups to which members of the public at large should prudently submit. He or she 

may recover only if the evidence establishes the necessity, as a direct consequence of the 

exposure in issue, for specific monitoring beyond that which an individual should pursue as a 

matter of general good sense and foresight.” (Id. at 1660.)  

The court explained that “[b]y allowing the recovery of monitoring costs in a proper case, 

we satisfy a number of sound policy concerns: (1) public health interest in encouraging and 

fostering access to early medical testing for those exposed to hazardous substances [citation]; 

(2) possible economic savings realized by the early detection and treatment of disease [citation]; 

(3) deterrence of polluters [citation]; and (4) elemental justice [citation.]” (Id. at 1660.) 

The California Supreme Court confirmed that medical monitoring is a valid measure of 

damages in California. (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1006.) “[W]e 

conclude that a reasonably certain need for medical monitoring is an item of damage for which 

compensation should be allowed. Recognition that a defendant's conduct has created the need 

for future medical monitoring does not create a new tort. It is simply a compensable item of 
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damage when liability is established under traditional tort theories of recovery.” (Id. at 1006-

1007.)  

Both Potter and Miranda noted that medical monitoring damages is not contingent upon 

a showing of a present physical injury or upon proof that injury is reasonably certain to occur in 

the future. Instead, such damages are available where there is a showing that the need for 

monitoring is a reasonably certain consequence of the exposure. (Potter at 1006; Miranda at 

1657.) Five factors should be considered when making this determination: “(1) the significance 

and extent of the plaintiff's exposure to the chemicals; (2) the relative toxicity of the chemicals; 

(3) the seriousness of the diseases for which plaintiff is at an increased risk; (4) the relative 

increase in the plaintiff's chances of developing a disease as a result of the exposure, when 

compared to (a) plaintiff's chances of developing the disease had he or she not been exposed, 

and (b) the chances of members of the public at large of developing the disease; and (5) the 

clinical value of early detection and diagnosis.”(Potter, supra, 6 Cal.4th at 1006 [citing to 

Miranda at 1657-1658].)  

Neither side sites a case holding that environmental monitoring is a compensable 

measure of damages in California. Nor do the parties spend much time arguing this point. In the 

moving and opposition papers the parties focus on whether the facts here are similar to the 

medical monitoring cases and not whether such a category of damages is available at all. In 

reply, Defendant expands its argument to include a theory that there should be no remedy for 

environmental monitoring where the only damages are economic as opposed to a risk of future 

physical harm, which was the situation in the medical monitoring cases. This argument should 

have been raised in the moving papers, but, in any event, it fails. When discussing the 

importance of allowing for medical monitoring damages, Miranda discussed the costs of such 

test, which shows the focus was on monetary damages. Whether additional testing is needed to 

prevent future physical harm or needed to prevent future economic harm, it makes sense that 

the cost of testing can be included as compensable damages in certain situations.  

Although there is no binding authority that has held whether environmental monitoring is 

a form of compensatory damages, the analogy to medical monitoring makes sense here. The 

question then is whether Plaintiffs have alleged that the need for environmental monitoring is a 

reasonably certain consequence of the spill.  Indeed, the benefits of the “creation of a fund” 

sought by Plaintiffs (FAC, p. 26, lines 22-25) could be obtained by seeking an injunction 

ordering defendant to conduct the monitoring. Whether relief is given indirectly through creation 

of a fund, or directly by ordering defendant to conduct the monitoring, it amounts to ordering 

defendant to take remedial actions, not simply to make generalized payments to Plaintiffs. 

Plaintiffs allege that the herring fishery has been carefully managed for decades to 

ensure sufficient numbers of herring are allowed to escape the fishery, which helps ensure the 

long-term viability of the herring stock. (FAC ¶55.) The Herring Association has been involved in 

management of the herring, including advocating for lower fishing quotas. (FAC ¶55.) In 

addition, after the Cosco Busan oil spill in 2008, the Herring Association’s members put funds 

towards projects supporting herring stock. (FAC ¶55.)  Plaintiffs also allege that if they are not 
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able to monitor the herring stock they will be damaged by their inability to make economic 

planning decisions based on the productively and abundance of the herring stock. (FAC ¶69.)  

As part of the monitoring program, the Plaintiffs request that there would be widespread 

publication and dissemination of the surveying and monitoring of the Pacific herring habitat to 

the public and various stakeholders. (FAC ¶109.) Here, Plaintiffs have alleged that the spill will 

damage the herring stock. In addition, the facts alleged show that environmental monitoring can 

help determine the yearly herring quotas needed to keep the herring stock in the Bay viable. In 

addition, the monitoring will help the fishers make economic planning decisions. Thus, the 

requested monitoring can help lessen future damages to Plaintiffs.  

At this stage in the case, the Court finds that the request for funds for environmental 

monitoring is not improper and denies the motion to strike.  

  

 9.  TIME:  9:00   CASE#: MSC21-00317 
CASE NAME: SF HERRING, ET AL. VS CHEVRON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SAN FRANCISCO 
HERRING ASSOCIATION FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 

Defendant Chevron U.S.A. Inc.’s demurrer to the first amended complaint is sustained 

without leave to amend as to cause of action five and otherwise overruled. Although the 

demurrer to cause of action five is sustained, paragraphs 107 to 111 shall remain in the 

complaint as they support one of Plaintiffs’ prayers for relief. Defendant shall file and serve its 

answer by August 5, 2021.  

On February 9, 2021, a ballast pipeline at the Chevron Richmond facility leaked 

approximately 700 gallons of petroleum product into the Bay. (FAC ¶32.) Plaintiffs allege that 

Defendant did a poor job cleaning up after the spill. (FAC ¶¶36-48.) Plaintiffs allege that herring 

are damaged by chemicals in petroleum products and that the spill is reasonably certain to have 

severe short and long-term effects on the San Francisco Bay’s herring stock. (FAC ¶¶49-52.) 

Plaintiffs allege that the population of herring in the San Francisco Bay will be reduced and thus, 

economically harm those that commercially fish for herring. (FAC ¶68.) Plaintiffs also allege 

non-economic damages from a loss of enjoyment in herring fishing due to the spill. (FAC ¶¶72-

75.) 

This is a class action brought by the San Francisco Herring Association, a non-profit 

whose members are commercial herring fishers, and by two commercial fishers as 

representative plaintiffs. Plaintiffs are suing Defendant for (1) violations of the Lempert-Keene-

Seastrand Oil Spill Prevention and Response Act, (2) strict liability based on ultrahazardous 

activity, (3) negligence, (4) public nuisance and (5) environmental monitoring. Defendant 
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demurs to each cause of action because the pleadings fail to state fact sufficient to constitute a 

cause of action.  

Injury (all causes of action) 

Defendant argues that Plaintiffs’ allegations as to their injuries are conclusory and 

speculative. Defendant also argues that since Plaintiffs have not alleged any injury their claims 

are not ripe for judicial review.  

“[I]t is black-letter law that damages may not be based upon sheer speculation or 

surmise, and the mere possibility or even probability that damage will result from wrongful 

conduct does not render it actionable [Citations.] As often emphasized, it is the uncertainty as to 

the fact of damage rather than its amount which negatives the existence of a cause of action 

based on either breach of contract and/or negligence [Citation.]” (Ventura County Humane 

Society. v. Holloway (1974) 40 Cal.App.3d 897, 907.)  

Plaintiffs have alleged damages caused by the spill. Plaintiffs allege that “because of the 

petroleum product that has now spread throughout the surface of the waters around the 

Richmond refinery, a vast majority of any herring eggs will be killed off…. [and] the larvae and 

juvenile fish in the area are practically certain to die.” (FAC ¶63.) In addition, those eggs, larvae 

and juvenile fish that do not die are “reasonably certain to have developmental abnormalities 

that will significantly shorten their lives and their contribution to the survival of the Bay’s herring 

stock.” (FAC 63.) Plaintiffs also allege herring will stay away from a contaminated spawning 

habitat for years and the spill will affect a productive spawning habitat, which is “reasonably 

certain” to have negative effects on the herring stock for years. (FAC ¶63.) Thus, Plaintiffs have 

alleged that the spill will cause damage to the herring stock.  

Plaintiffs have also connected their own economic damages caused by the spill. Each 

year, fishers harvest millions of dollars of herring from the Bay. (FAC ¶68.) Due to the damage 

caused by the spill, Plaintiffs will be prevented from harvesting herring in the amounts they 

otherwise would have expected absent the spill. (FAC ¶68.) The spill will prevent the Plaintiffs 

“from earning income that they could reasonably expect to earn absent such pollution.” (FAC 

¶68.) Plaintiffs also allege that the “public perception of the fishery and the safety of 

consuming… herring caught in the San Francisco Bay is likely to be altered as a result of the 

Spill”, which will reduce herring sales. (FAC ¶70.)  

The Court finds that Plaintiffs have sufficiently alleged harm to the herring and to 

Plaintiffs that is caused by the spill. Although the extent of the damage may be uncertain, the 

existence of some damages has been alleged. In addition, Plaintiffs’ damages are not too 

speculative and are supported by sufficient factual allegations. Since Plaintiffs have alleged 

damages stemming from the spill this case is ripe for judicial review. Therefore, the demurrer to 

causes of action one, three and four is overruled.  
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Ultrahazardous Activity (cause of action two) 

Defendant demurs to cause of action two, arguing that the claim for strict liability based 

on ultrahazardous activity fails.  

“The modern theory of liability for ultrahazardous activity is that certain activities create 

such a serious risk of danger that it is justifiable to place liability for any resultant loss on the 

person engaging in the activity regardless of lack of culpability on his part. (4 Witkin, Summary 

of Cal. Law (8th ed. 1974) § 799, p. 3096.)” (Hulsey v. Elsinore Parachute Ctr. (1985) 168 

Cal.App.3d 333, 345.) “[W]hether an activity shall be classified as ultrahazardous is a question 

of law. (Ibid.) 

There are six factors for the court to consider when determining if an activity was 

ultrahazardous, however not all factors must be met in order to find an activity is ultrahazardous: 

“ ‘(a) existence of a high degree of risk of some harm to the person, land or chattels of 

others; 

‘(b) likelihood that the harm that results from it will be great; 

‘(c) inability to eliminate the risk by the exercise of reasonable care; 

‘(d) extent to which the activity is not a matter of common usage; 

‘(e) inappropriateness of the activity to the place where it is carried on; and 

‘(f) extent to which its value to the community is outweighed by its dangerous attributes.’ 

(Rest.2d Torts, § 520.)” 

(Edwards v. Post Transp. Co. (1991) 228 Cal.App.3d 980, 985.)  

Edwards went on to explain that “[t]he theory of imposition of strict liability for 

ultrahazardous activity is that the danger cannot be eliminated through the use of care. Since 

the activity is in some sense beneficial, useful or necessary to society, the actor is not deemed 

negligent simply for engaging in it. Damage resulting to others, however, is taxed to the actor 

because he is the person who most logically should bear the cost. Where the activity is 

dangerous only if insufficient care is exercised, ordinary rules of fault are sufficient for 

allocation of the risk.” (Edwards, supra, 228 Cal.App.3d at 987.) 

Defendant argues that this Court should find that its refinery operations are not 

ultrahazardous. Defendant cites no binding authority that has already made this decision. Nor 

did Defendant discuss each of the six factors and explain how they should be applied here.  

As to the California cases cites by Defendant, the ultrahazardous decisions were not 

made at the pleading stage. In Husley, the court affirmed the granting of summary judgment by 

the trial court finding that parachuting was not an ultrahazardous activity. (Hulsey, supra, 168 

Cal.App.3d 333.) In Edwards, the trial court heard the evidence presented a trial and then 
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decided that sulfuric acid was not ultrahazardous. The trial court’s decision was affirmed. 

(Edwards, supra, 228 Cal.App.3d 980, 987.)  

Defendant also cites to several federal district court cases discussing transportation of 

petroleum through pipelines and refineries. Some of these decisions were made at the 

pleadings stage, but in those cases, the courts relied on earlier rulings findings that operation of 

a petroleum pipeline is not an abnormally dangerous activity. (Fletcher v. Conoco Pipe Line 

Co. (W.D.Mo. 2001) 129 F.Supp.2d 1255, 1261; Henke v. ARCO Midcon, LLC (E.D.Mo. 2010) 

750 F.Supp.2d 1052, 1059; Chaveriat v. Williams Pipe Line Co. (N.D.Ill. Oct. 18, 1994, No. 94 C 

0750) 1994 U.S.Dist.LEXIS 15082, at *18; see also, In re Oil Spill (E.D.La. 2011) 808 F.Supp.2d 

943, 963 [motion to dismiss related to offshore drilling].) 

Defendant also cites to Melso v. Sun Pipe Line Co. (1990) 394 Pa.Super. 578 where the 

Pennsylvania Supreme Court found that transportation of petroleum through pipelines was not 

ultrahazardous on a summary judgment motion. In Hall v. Amoco Oil Co. (S.D.Tex. 1984) 617 

F.Supp. 111, 112 the court found that “operation of an oil refinery in an industrial community 

such as Texas City” was not ultrahazardous. The court did not rely on other cases, however, it 

offered no discussion of the six factors and thus, its persuasive value is limited.  

Finally, in City of Richmond v. Chevron Corporation, Judge Goode found that the 

Chevron Refinery was an ultrahazardous activity in a summary adjudication ruling.  

The Court finds that Defendant has not shown that this Court can make a determination 

of ultrahazardous activity on demurrer. Therefore, the demurrer to cause of action two is 

overruled.  

Environmental Monitoring (cause of action five) 

Defendant demurs to the cause of action for environmental monitoring arguing it is not a 

recognized cause of action. The Court agrees. There is no cause of action for environmental 

monitoring in California. Plaintiffs cites no controlling authority that holds such a cause of action 

exists. Plaintiffs’ reliance on a superior court decision in Tarantino v. Hanjin Shipping Co. Ltd. is 

misplaced. First, any ruling by the trial court in Tarantino is non-binding. Second, there is no 

indication that the trial court actually considered whether there was an environmental monitoring 

cause of action when certifying the class.   

The demurrer to cause of action five is sustained without leave to amend. Whether or not 

environmental monitoring is an appropriate remedy is discussed in the accompanying motion to 

strike.  

Requests for Judicial Notice 

Defendant’s requests for judicial notice are denied as to exhibits one to four and granted 

to as exhibit five.  
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Plaintiff’s requests for judicial notice are granted to as exhibits one and two. Although the 

documents were filed out of order, the Court was able to determine which document was meant 

to be each one by reference to the request for judicial notice.  

  

10.  TIME:  9:00   CASE#: MSC21-00317 
CASE NAME: SF HERRING, ET AL. VS CHEVRON 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone is sufficient). 

  

11.  TIME:  9:00   CASE#: MSC21-00733 
CASE NAME: MUELLER VS URBAN PLATES LLC 
HEARING ON MOTION TO/FOR ORDER TO TRANSFER VENUE FILED BY URBAN 
PLATES, LLC,, URBAN PLATES-DEL MAR, LLC, 
* TENTATIVE RULING: * 
 

Defendants Urban Plates, LLC and Urban Plates-Del Mar, LLC’s motion for a change of 
venue to San Diego County is granted. Their request for attorney fees is denied.  

Defendant is directed to submit an order granting the motion, and to pay the required 
transfer fee to the clerk of the court, within thirty days.  The matter will not be transferred until 
the order is approved and the fee is paid. 

Case management conference set for July 20, 2021 is vacated. 

Background and Motion to Transfer 

From approximately November 2019 to June 2020, Shantiel Mueller (“plaintiff”) worked 
for Urban Plates, LLC and Urban Plates-Del Mar, LLC (“defendants”) at their restaurant in 
Carlsbad, San Diego County, California. (Complaint, ¶6.) Defendants are alleged to own and 
operate approximately eighteen fast-casual restaurant locations in this state, employing 900 of 
people as of 2020. (Complaint, ¶21.)  
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Plaintiff, now a resident of Virginia, brings this PAGA Enforcement Action alleging 
violations of the Labor Code under the Private Attorneys General Act, Lab. Code, § 2698 et seq. 
(Complaint, ¶¶1, 6.) She alleges the violations occurred at defendants' location in Pleasant Hill 
to establish venue in Contra Costa County. (Complaint, ¶4.) Among the allegations in the 
complaint are statements that the two defendants are merely the alter-egos of each other. (See 
Complaint, ¶¶12-20.)  

Defendants seek transfer of the action to San Diego County. They set forth evidence to 
demonstrate why such transfer would be appropriate. Sixteen of defendants’ restaurants are 
located in Southern California. (Declaration of Marisa Janine-Page, ¶7.) The “substantial 
majority” of present and former employees reside within 134 miles of the San Diego Superior 
Court and at least 400 miles from the Contra Costa County Superior Court. (Ibid.; Declaration of 
Saad Nadhir, ¶13.) While Delaware is where Urban Plates, LLC’s corporate paperwork was 
filed, both named defendants have their principal place of business in San Diego County. 
(Declaration of Saad Nadhir, ¶¶2-3.) Defendants provide documents and testimony to support 
their contentions that they are independent entities, not alter-egos of each other, and that the 
location where the plaintiff worked was operated separately from other locations.  

Defendants also submit that the San Diego Superior Court is closer to the attorneys for 
both sides, it has implemented electronic filing whereas this Court requires manual filing, and it 
has 16 designated complex courtrooms in contrast to this Court’s one. (Janine-Page Decl., ¶¶9-
10.)  

Plaintiff opposes the transfer, arguing that defendants do not meet their burden to show 
transfer is appropriate.  

Discussion 

Though defendants argue that Contra Costa is not proper venue, the recent holding in 
Crestwood Behavioral Health, Inc. v. Superior Court (2021) 60 Cal.App.5th 1069 (“Crestwood”), 
resolves any question as to whether the case may proceed in Contra Costa. In other words, 
venue is proper in this Court if it chooses to allow it. When venue is proper in more than one 
county, a plaintiff may choose among the available options and the plaintiff's choice of venue is 
presumed correct. (Crestwood, supra, 60 Cal.App.5th at p. 1075, citations omitted.) 

Crestwood was a PAGA enforcement action, like this one, where the employer that had 
allegedly committed Labor Code violations maintained multiple California locations. The 
violations in that case were alleged to have occurred statewide and, as a result, despite named 
PAGA plaintiff having worked in Solano County and employer’s principal place of business 
being located in Sacramento, venue was proper in Alameda County. This was the ruling of the 
superior court, which was affirmed when the employer there sought a writ from the First District 
Court of Appeal. Review there was de novo because the appellate court was applying Code of 
Civil Procedure sections 393 and 395.5 to undisputed facts. (See Crestwood, supra, 60 
Cal.App.5th at p. 1075.) Those statutes provide that venue is proper in a county “in which the 
cause or some part of the cause, arose” (CCP § 393(a)) or “where the obligation or liability 
arises” (CCP § 395.5(a)). 
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Not at issue in Crestwood was any consideration of a superior court’s discretionary 
transfer for the convenience of witnesses and to promote the ends of justice. (Code Civ. Proc., § 
397, subd. (c).)  

Defendants here contend the case should be transferred to San Diego because the 
majority of the witnesses reside there. Plaintiff simply argues defendants have not met their 
burden. While plaintiff characterizes defendants’ evidence as inadmissible, and asserts the 
residence of a party’s employees is not considered, no evidentiary objections were filed.  

It has been stated that: 

Convenience of witnesses is shown by the fact that the residence of all the 
witnesses is in the county to which the transfer of the cause is requested. A 
conclusion that the ends of justice are promoted can be drawn from the fact that 
by moving the trial closer to the residence of the witnesses, delay and expense in 
court proceedings are avoided and savings in the witnesses' time and expenses 
are effected. Where there is a showing that the convenience of witnesses and the 
ends of justice will be promoted by the change and there is absolutely no showing 
whatever to the contrary, a denial of the motion to change venue is an abuse of 
discretion, there being no conflict of evidence to sustain the decision of the trial 
court. 

(Richfield Hotel Management, Inc. v. Superior Court (1994) 22 Cal.App.4th 222, 227, 
citations omitted.) 

Plaintiff’s argument that defendants have not met their burden, without providing any 
evidence in support of the matter remaining in Contra Costa, is insufficient. While the facts here 
do not clearly show all witnesses reside in the San Diego area (as in the Richfield case), it 
seems most do. And while some of these witnesses are likely to be current employees and the 
residence of current employees is not ordinarily considered, when such employees are being 
called by an adverse party, the court may properly consider their convenience. (J. C. Millett Co. 
v. Latchford-Marble Glass Co. (1959) 167 Cal.App.2d 218, 227.) Here, plaintiff will likely need 
testimony from current employees in management positions in order to establish aspects of her 
case, such as whether certain payroll practices were common to all California locations. She 
does not deny that or offer any evidence to contradict it. 

Whether defendants’ evidence defeats allegations of alter-ego, or whether this Court is 
capable of handling this case in its one complex courtroom, are not crucial aspects of the inquiry 
here. The Court has assumed the plaintiff’s alter-ego allegations are true for the purposes of the 
analysis, and that this Court is no more or less capable of hearing the merits of the case than 
San Diego Superior Court.  

The work location of plaintiff does not restrict venue under Crestwood, but transfer to 
San Diego County is still appropriate for the convenience of the majority of the witnesses for 
both sides. Additionally, litigating closer to the witnesses and counsel will decrease required 
travel, and therefore expenses, by both sides, serving the ends of justice.  
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The Court does wish to note, however, that it does provide electronic filing and service of 
documents for cases, such as this one, that are designated as complex.  If the case were to stay 
in this Court, an electronic filing order would be issued at the first Case Management 
Conference.  Moreover, this Court’s understanding is that San Diego County Superior Court 
does not have complex litigation departments at all, it simply assigns complex litigation to civil 
departments generally. 
 

Fees 

No fees are awarded pursuant to Code of Civil Procedure section 128.5 for what 
defendants characterize as plaintiff’s “chicanery.”  

As for Code of Civil Procedure section 396b(b), which provides the Court discretion to 
award sanctions where venue is not proper and plaintiff refuses to stipulate to a transfer of 
venue, no bad faith has been shown. Even if that statute applied to discretionary transfers 
(plaintiff argues it does not), the Court must take into account whether the selection of venue 
was made in good faith given the facts and law the party making the motion or selecting the 
venue knew or should have known. The complaint in this matter was filed on April 13, 2021, 
shortly after the First District Court of Appeal issued its opinion in Crestwood. Because that 
opinion provided clear direction with respect to venue in PAGA cases, clarifying that venue in 
Contra Costa County could be allowed, the Court finds no basis for exercising the discretion 
afforded it by § 396b(b) to award fees. The request is therefore denied.  

Plaintiff’s request for sanctions is also denied. 

  

12.  TIME:  9:00   CASE#: MSC21-00926 
CASE NAME: PROJECT-MATE, INC. VS LIMA ONE 
HEARING ON MOTION TO/FOR OSC WHY PRELIMINARY INJUNCTION SHOULD 
NOT ISSUE FILED BY PROJECT-MATE, INC. 
* TENTATIVE RULING: * 
 
This is wrongful foreclosure case. On May 4, 2021 Plaintiff Project-Mate, Inc. filed its complaint 

for (1) violation of civil code § 3273 and (2) unfair business practices against Defendant Lima 

One Capital, LLC. On May 6, 2021 Plaintiff filed an ex parte application for a TRO which the 

Court granted, and set an order to show cause why a preliminary injunction should not issue for 

May 27, 2021. That hearing was continued to July 8, 2021.  

For the following reasons, Plaintiffs’ motion for a preliminary injunction is denied. 

Request for Judicial Notice 

Defendant’s unopposed request for judicial notice of several County Recorder’s Office 
documents is granted. Evid. Code §§ 452, 453. 

Legal Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction properly 
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issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” (Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” (Whyte, supra, 
101 Cal.App.4th at 1449.) 

Analysis 

 Violation of Civil Code § 3273 

The Complaint alleges that Defendant violated newly enacted Civil Code § 3273.10 by 

“refus[ing] to provide Plaintiff with written correspondence regarding the reason for the denial of 

the forbearance request.” (Complaint at ¶ 19.) In opposition, Defendant argues that corporations 

are explicitly not considered borrowers and Plaintiff is a California Corporation. (See Civ. Code 

§ 3273.1(a)(3)(B).) Plaintiff argues on reply that an entity other than a natural person may be 

considered a borrower “only if the secured property contains no more than four dwelling units 

and is currently occupied by one or more residential tenants.” (Id. at (a)(1)(B). Here, the two 

properties at issue “contain less than four dwelling units and are currently occupied by one 

residential tenant.” (Complaint at ¶ 4.) 

“Under general settled canons of statutory construction, we ascertain the Legislature’s intent in 

order to effectuate the law’s purpose. We must look to the statute’s words and give them their 

‘usual and ordinary meaning.’ The statute’s plain meaning controls the court’s interpretation 

unless its words are ambiguous. If the plain language of a statute is unambiguous, no court 

need, or should, go beyond that pure expression of legislative intent.” (In re Jose S. (2017) 12 

Cal.App.5th 1107, 1113 (quoting White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572) [internal 

citations and quotations omitted].) 

In examining the statute, the Court is guided by two applicable principles. “First, statutory 

language is to be understood in context, with the whole of a statute considered when attempting 

to construe each part. Second, the Legislature does not engage in idle acts, and no part of its 

enactments should be rendered surplusage if a construction is available that avoids doing so.” 

(Mendoza v. Nordstrom, Inc. (2017) 2 Cal.5th 1074, 1087 [internal citations and quotations 

omitted].) 

While subsection (a)(1)(B) does include within the definition of borrower an entity other than a 

natural person “only if the secured property contains no more than four dwelling units and is 

currently occupied by one or more residential tenants,” subsection (a)(3) reads that “[u]nless the 

property securing the mortgage contains one or more deed-restricted affordable housing units or 

one or more affordable housing units subject to a regulatory restriction limiting rental rates that 

is contained in an agreement with a government agency, the following mortgagors shall not be 

considered a ‘borrower’” and goes on to specifically exclude “a corporation.” Plaintiff does not 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/08/21 

 
 

- 37 - 

allege in its complaint that either property contains “one or more deed-restricted affordable 

housing units or one or more affordable housing units subject to a regulatory restriction limiting 

rental rates that is contained in an agreement with a government agency.” As a consequence, 

Project-Mate, Inc. does not appear to meet the statutory definition of “borrower” in the Tenant, 

Homeowner, and Small Landlord Relief and Stabilization Act of 2020. 

Even assuming arguendo that Plaintiff is entitled to the protections of the Act, section 3273.10 

requires that the borrower was current on payment as of February 1, 2020 and Plaintiff was not. 

(See Civ. Code § 3273.10(a)(1); see also Holliday Decl. at ¶¶ 9, 21.) On reply, Plaintiff appears 

to conflate “current on the loans” with the date of default, but the comparison is inapt; a notice of 

default is a recorded document that identifies the breach of the obligation for which the 

mortgage or transfer in trust is security has occurred. (Civ. Code § 2924(a)(1).) Section 3273.10 

requires that the borrower must be current on payment as of February 1, 2020, it does not 

require that the borrower must not be in default prior to February 1, 2020. Had the Legislature 

intended the date of default to control, it would have drafted the statute accordingly. 

As a consequence, Plaintiff has failed to demonstrate that it is likely to prevail on its cause of 

action for violation of Civil Code § 3273.10. 

Unfair Business Practices (violation of Bus. & Prof. Code § 17200, et seq.) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 

act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 

person who has suffered injury in fact and has lost money or property as a result of unfair 

competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 

must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 

economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 

unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendant’s alleged violation of California’s 

Tenant, Homeowner, and Small Landlord Relief and Stabilization Act of 2020. However, as 

discussed further above, Plaintiff has failed to demonstrate that it is likely to prevail on its cause 

of action for violation of § 3273.10.  

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749.) 

Here, the declaration of Asharfun Hafiz states that she is “the principal owner of Project-Mate, 
Inc.” (Hafiz Decl. at ¶ 1) but does not offer any testimony regarding harm. It does reflect that the 
properties are occupied by residential tenants (rather than Hafiz herself). (Id. at ¶ 5.) 

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
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claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” (SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280.) As discussed further, above, Plaintiff has not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiff’s motion for a preliminary injunction is denied. 

 


